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FACILITIES 

Revised  Interim  Rule  To  Permit  Classi¬ 
fication  of  Certain  Powerplonts  and 
Installations  as  Existing  Facilities 

AGENCY:  Economic  Regulatory  Ad¬ 
ministration.  Department  of  Energy. 

ACTION:  Revised  interim  rule. 

SUMMARY:  The  Economic  Regula¬ 
tory  Administration  (ERA)  of  the  De¬ 
partment  of  Energy  (DOE)  is  issuing 
this  Revised  Interim  Rule  to  Permit 
Classification  of  Certain  Powerplants 
and  Installations  as  Existing  Facilities 
for  purposes  of  implementing  provi¬ 
sions  of  Titles  II  and  III  of  the  Power- 
plant  and  Industrial  Fuel  Use  Act  of 
1978  (“FUA”  or  the  “Act”).  This  rule 
automatically  classifies  powerplants 
and  boilers  which  are  major  fuel-burn¬ 
ing  installations  (“MFBIs”  or  “instal¬ 
lations”)  as  “existing”  on  the  basis 
that  they  were  operational  on  April 
20,  1977.  The  rule  additionally  auto¬ 
matically  classifies  transitional  facili¬ 
ties  as  “existing”  on  the  basis  that 
they  have  the  design  capability  of  con¬ 
suming  any  fuel  at  a  fuel  heat  input 
rate  which  does  not  equal  or  exceed 
100  million  Btu’s  per  hour.  Transition¬ 
al  powerplants  and  MFBI’s,  for  which 
construction  or  acquisition  began 
before  November  9,  1978,  may  be  clas¬ 
sified  as  “existing”  if  they  can  demon¬ 
strate  that  they  will  incur  a  substan¬ 
tial  financial  penalty,  an  adverse 
effect  on  electric  system  reliability  (if 
a  powerplant),  or  significant  oper¬ 
ational  detriment  (if  an  installation). 

DATES:  Effective  date:  March  15, 
1979.  Comments  due  by:  May  8,  1979. 

ADDRESS:  Comments  to:  Department 
of  Energy.  Public  Hearing  Manage¬ 
ment,  Room  2313,  2000  M  Street, 
N.W.,  Washington.  D.C.  20461. 

FOR  FURTHER  INFORMATION 
CONTACT: 

William  L.  Webb,  Office  of  Public 
Information.  Economic  Regulatory 
Administration,  Department  of 
Energy,  2000  M  Street,  N.W..  Room 
B-llO,  Washington.  D.C.  20431  202/ 
634-2170. 

Stephen  M.  Stern,  Regulations  and 
Emergency  Planning,  Economic  Reg¬ 
ulatory  Administration,  Department 
of  Energy.  2000  M  Street,  N.W., 
Room  2130,  Washington,  D.C.  20461, 
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202/254-9766. 

Robert  L.  Davies,  Fuels  Regulation 
Program  Office,  Economic  Regula¬ 
tory  Administration,  Department  of 
Energy,  2000  M  Street,  N.W.,  Room 
7202,  Washington.  D.C.  20461,  202/ 
254-3910. 

James  H.  Heffernan,  Office  of  Gen¬ 
eral  Counsel.  Department  of  Energy, 
12th  and  Pennsylvania  Ave.,  N.W., 
Room  7136,  Washington,  D.C.  20461, 
202/633-8820. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Extended  comment  period. 

III.  Significant  comments  to  date. 

IV.  Procedural  matters. 

I.  Background 

Title  II  of  the  Act  prohibits  “new” 
powerplants  and  installations  from 
using  oil  and  natural  gas  unless  grant¬ 
ed  a  specific  exemption  from  this  pro¬ 
hibition  by  ERA.  It  also  prohibits 
“new”  powerplants  from  constructing 
their  facilities  without  an  alternate 
fuel  capability.  The  Act  classifies  all 
powerplants  and  installations  for 
which  construction  or  acquisition 
began  after  Aprii  20.  1977,  as  “new” 
unless  otherwise  classified  by  ERA  as 
“existing”  pursuant  to  ERA  regula¬ 
tions.  If  classified  as  “existing,”  a 
powerplant  or  installation  is  subject  to 
the  provisions  of  Title  III  rather  than 
Title  II  of  the  Act. 

II.  Extended  Comment  Period 

ERA  issued,  on  November  16,  1978,  a 
notice  of  its  Interim  Rule  for  Transi¬ 
tional  Facilities  (Interim  Rule)  (43  FR 
54912,  November  22,  1978).  Under  the 
provisions  of  this  notice,  the  Interim 
Rule  became  effective  immediately; 
however,  ERA  announced  that  final 
decisions  on  classifications  under  the 
Interim  Rule  would  not  be  made  until 
completion  of  the  public  hearings  and 
comment  period  on  the  Interim  Rule. 
The  period  for  submission  of  written 
comments  on  the  Interim  Rule  closed 
on  January  15,  1979;  public  hearings 
were  conducted  by  ERA  on  December 
13,  1978,  and  January  15,  1979,  in 
Washington,  D.C.  and  Baltimore, 
Maryland.  ERA  received  70  written 
comments  and  heard  16  oral  presenta¬ 
tions  at  its  hearings,  all  of  which  were 
incorporated  into  the  record  of  the  ad¬ 
ministrative  proceedings  on  the  Inter¬ 
im  Rule.  Based  upon  these  comments 
and  ERA  analysis  of  the  full  record  in 
this  administrative  proceeding,  to 
date,  ERA  has  decided  to  revise  the 
Interim  Rule  and  is  now  issuing  this 
Revised  Interim  Rule  to  Permit  Classi¬ 
fication  of  Certain  Powerplants  and 
Installations  as  Existing  Facilities  (Re¬ 
vised  Interim  Rule). 

ERA  has  also  decided  to  allow  an  ad¬ 
ditional  period,  commencing  on  the 
date  this  Revised  Interim  Rule  is 


issued  and  ending  on  May  8,  1979,  for 
submission  of  written  comments  on 
these  revisions.  ERA  invites  all  inter¬ 
ested  persons  to  participate  in  these 
further  proceedings  relating  to  classi¬ 
fication  of  transitional  facilities  by 
submitting  any  information,  views  or 
arguments  to  Department  of  Energy, 
Public  Hearing  Management,  Room 
2313,  2000  M  Street.  NW.,  Washing¬ 
ton,  D.C.  20461.  All  submissions 
should  be  identified  on  the  outside  en¬ 
velope  and  on  the  documents  con¬ 
tained  therein  with  the  designation, 
“Transitional  Facilities,”  Docket  No. 
ERA-R-78-21.  You  should  submit  fif¬ 
teen  copies.  All  comments  received  will 
be  available  for  public  inspection  in 
the  DOE  Reading  Room  GS-152, 
James  Forrestal  Building,  1000  Inde¬ 
pendence  Avenue,  SW.,  Washington, 
D.C.  We  will  consider  all  comments  re¬ 
ceived  by  May  8,  1979. 

ERA  intends  immediately,  upon  issu¬ 
ance  of  this  Revised  Interim  Rule,  to 
begin  receiving  requests  for  classifica¬ 
tion  and  to  make  determinations  on 
these  requests  based  upon  the  provi¬ 
sions  set  forth  in  this  Revised  Interim 
Rule.  ERA’S  determinations  on  re¬ 
quests  for  classification  that  are  filed 
on  or  before  June  8,  1979,  shall  be 
made  upon  the  basis  of  the  provisions 
of  this  Revised  Interim  Rule,  or  upon 
the  Pinal  Rule,  where  the  application 
of  the  Final  Rule  would  result  in  a 
more  favorable  disposition  of  your  re¬ 
quest.  Any  requests  filed  after  June  8, 
1979,  shall  be  made  on  the  basis  of  the 
provisions  of  the  rule  that  is  in  effect 
on  the  date  the  request  for  classifica¬ 
tion  is  received  by  ERA.  ERA  urges 
you  to  file  your  request  expeditiously 
so  that  ERA  may  begin  its  decisional 
analysis  early,  may  render  a  timely  de¬ 
cision,  and  gain  sound  operational  ex¬ 
perience  for  the  benefit  of  both  the 
Government  and  those  filing  requests. 
Any  information  that  you  consider  to 
be  confidential  must  be  separately 
identified  and  submitted  in  accordance 
with  DOE’S  Freedom  of  Information 
regulations  set  forth  at  10  CPR  Part 
1004. 

III.  Significant  Comments  to  Date 

In  the  Preamble  to  the  Interim  Rule 
published  on  November  22,  1978,  ERA 
specifically  solicited  comments  on  the 
eligibility  criteria  for  filing  requests 
for  classification,  the  criteria  for  de¬ 
termining  “substantial  financial  penal¬ 
ty,”  the  criteria  for  determining  “sig¬ 
nificant  operational  detriment”  and  a 
proposal  to  treat  smaller  installations 
on  an  expedited  basis  if  they  met  cer¬ 
tain  operational  status  and  size  crite¬ 
ria.  ERA  received  a  significant  number 
of  comments  in  all  of  these  areas,  as 
well  as  many  comments  on  other  pro¬ 
visions  in  the  Interim  Rule. 
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A.  ELIGIBILITY 

ERA  has  revised  its  criteria  for  your 
eligibility  to  request  that  ERA  classify 
your  facility  as  “existing"  so  as  to 
broaden  the  class  of  eligible  facilities. 
You  are  eligible  under  this  Revised  In¬ 
terim  Rule  to  request  ERA  to  classify 
your  powerplant  or  installation  as  “ex¬ 
isting"  if  you  can  demonstrate  to 
ERA'S  satisfaction  that  you  signed  a 
contract  for  the  consLruction  or  acqui¬ 
sition  of  your  transitional  facility 
prior  to  the  date  of  PUA’s  enactment, 
November  9,  1978.  In  order  to  clearly 
delineate  the  status  of  all  eligible  facil¬ 
ities,  and  to  reduce  the  burden  of  re¬ 
questing  classification  for  some  facili¬ 
ties,  ERA  has  established  standards 
for  automatic  classifications  of  facili¬ 
ties  as  “new"  or  “existing.”  For  both 
powerplants  and  installations,  your  fa¬ 
cility  is  automatically  classified  as 
“new."  and  you  are  ineligible  to  re¬ 
quest  classification  under  this  Part,  if 
you  did  not  sign  a  legally-binding  con¬ 
tract  for  construction  or  acquisition  of 
your  facility  prior  to  November  9, 
1978.  Both  powerplants  and  installa¬ 
tions  w’hich  were  operational,  as  that 
term  is  defined  in  this  Revised  Interim 
Rule,  on  or  before  April  20,  1977,  are 
automatically  classified  as  “existing" 
and  need  not  request  classification 
under  this  Part.  Further,  any  transi¬ 
tional  facility  with  a  design  capability 
of  consuming  any  fuel  at  a  fuel  heat 
input  rate  which  does  not  equal  or 
exceed  100  million  BTU’s  per  hour,  is 
automatically  classified  as  “existing." 
and  you  need  not  request  classification 
for  such  a  facility  under  this  Part. 
Cla.ssification  as  “existing"  of  the  fore¬ 
going  facilities  is  self-executing,  and 
no  evidentiary  submissions  to  ERA  for 
such  facilities  are  required  under  this 
Part.  ERA  will  also  automatically  clas¬ 
sify  as  “existing",  upon  receipt  of  ap¬ 
propriate  certifications  and,  in  the 
case  of  installations,  minimal  docu¬ 
mentary  evidence,  eligible  powerplants 
which  were  operational  on  or  before 
May  8.  1979.  and  eligible  installations 
which  were  either  operational  on  or 
before  May  8.  1979,  or.  In  the  case  of 
prefabricated  packaged  boilers,  were 
shipped  by  the  manufacturer  to  the 
user  by  November  9,  1978,  and,  in  the 
case  of  field-erected  units,  had  their 
main  steam  drum  in  place  by  Novem¬ 
ber  9.  1978.  These  latter  eligible 
powerplants  and  installations,  there¬ 
fore.  need  only  comply  with  appropri¬ 
ate  certification  and  evidentiary  re¬ 
quirements  and  need  not  submit 
formal  requests  for  classification 
under  this  Part  in  order  to  be  classi¬ 
fied  as  “existing." 

A  substantial  number  of  the  com¬ 
ments  received  by  ERA  concerned  its 
criteria  under  the  Interim  Rule  for  eli¬ 
gibility  of  “new"  powerplants  and  in¬ 
stallations  to  request  classification  as 
“existing"  facilities.  Many  of  these 


conunents  related  to  ERA’S  Interpreta¬ 
tion  of  the  statutory  phrase  “construc¬ 
tion  or  acquisition  began,”  as  used  in 
sections  103(a)<8)  and  103(a)(ll)  of 
FUA.  as  incorporating  the  concept  of 
substantial  construction.  These  com¬ 
ments  expressed  concern  that  this  in¬ 
terpretation  might  result  in  an  undue 
restriction  of  access  to  the  classifica¬ 
tion  procedure  imder  this  Part.  In 
order  to  enhance  the  opportunities  for 
powerplants  and  installations  to  dem¬ 
onstrate  any  applicable  detriments, 
penalties  or  adverse  effects  resulting 
from  classification  as  “new,”  ERA 
added  a  definition  of  the  phrase  “con¬ 
tract  for  construction  or  acquisition” 
and  has  fixed  the  signing  of  such  a 
contract  by  November  9.  1978,  as  the 
operative  factor  for  eligibility. 

Several  comments  suggested  that 
certain  facilities  which  are  classified 
as  “new”  by  virtue  of  reconstruction, 
refurbishment,  or  addition,  should  be 
eligible  to  request  classification  as  “ex¬ 
isting.”  ERA  believes  that  those  facili¬ 
ties  which  are  classified  as  “new”  on 
these  bases  should  be  able  to  request 
classification  under  this  Revised  Inter¬ 
im  Rule,  where  a  contract  for  the  re¬ 
construction.  refurbishment,  or  addi¬ 
tion  was  signed  prior  to  November  9, 
1978,  and  where  the  facilities  are  not 
otherwise  automatically  classified  as 
“existing.”  The  eligibility  of  the  fore¬ 
going  facilities  under  this  Part  has  ac¬ 
cordingly  been  clarified  by  inclusion  in 
the  definition  of  “contract  for  con¬ 
struction  or  acquisition"  of  an  agree¬ 
ment  for  reconstruction,  and  by  the 
addition  of  a  definition  of  “reconstruc¬ 
tion"  to  include  the  pertinent  concepts 
of  refurbishment  and  addition  to  the 
facility. 

ERA  received  a  number  of  comments 
suggesting  that  its  proposed  transi¬ 
tional  facility  regulations  were  imper¬ 
missibly  retroactive.  ERA  believes  that 
the  Revised  Interim  Rule  is  consistent 
with  the  statutory  mandate  to  consid¬ 
er  as  “new.”  facilities  on  which  con¬ 
struction  or  acquisition  began  before 
the  date  of  enactment  of  FUA,  unless 
the  Secretary  finds  that  certain  detri¬ 
ments,  penalties  or  adverse  effects 
would  be  sustained.  ERA  has  inter¬ 
preted  this  provision  to  allow  any  fa¬ 
cility  for  which  a  contract  for  con¬ 
struction  or  scQuisition  had  been 
signed  before  the  enactment  date  of 
FUA  to  present  (or,  in  some  cases,  to 
certify)  to  ERA  its  case  for  classifica¬ 
tion  as  “existing."  ERA’S  revised  eligi¬ 
bility  criteria,  therefore,  embody  the 
concept  that  the  only  new  facilities 
which  are  Ineligible  to  request  classifi¬ 
cation  as  “existing”  are  those  which 
had  not  signed  any  contracts  for  con¬ 
struction  or  acquisition  prior  to  the 
enactment  date  of  FUA  (November  9. 
1978). 

Several  comments  suggested  that  is¬ 
suance  by  ERA  of  a  so-called  “close¬ 


out  letter”  imder  the  Energy  Supply 
and  Environmental  Coordination  Act 
(ESECA)  should  suffice  to  establish 
the  “existing”  status  of  the  recipient 
under  FUA.  Section  762  of  FUA 
amends  portions  of  ESECA  and  ad¬ 
dresses  the  effect  of  orders  issued 
under  section  2  of  ESECA.  This  sec¬ 
tion  of  FUA  limits  the  class  of  power- 
plants  or  installations  which  were  con¬ 
sidered  for  construction  orders  imder 
ESECA  and  which  are  therefore  not 
covered  under  Title  II  of  PTTA  to  those 
facilities  which  were  recipients  of  final 
construction  orders,  and  Is  silent  as  to 
the  effect  under  F^A  of  letters  and 
notices  not  culminating  in  issuance  of 
a  final  order.  ERA  does  not  believe 
that  the  receipt  of  an  EISECA  “close¬ 
out  letter”  should  control  essential 
classifications  of  facilities  under  FTIA. 
Further.  ERA  believes  that  it  would 
contravene  the  intent  of  Congress  as 
expressed  in  FUA  to  accord  any  spe¬ 
cif  consideration  to  facilities  to  which 
ERA  (or  the  Federal  Energy  Adminis¬ 
tration)  had  decided  not  to  issue  no¬ 
tices  of  intention  to  issue  construction 
orders  under  ESECA. 

B.  SUBSTANTIAL  FINANCIAL  PENALTY 

The  revisions  which  ERA  has  made 
in  sections  515.6(a)  and  515.13(a)  rep¬ 
resent  a  considerable  shift  in  the  ap¬ 
proach  previously  proposed. 

As  suggested  by  several  utilities. 
EIRA  has  established  a  standard,  appli¬ 
cable  to  both  the  utility  and  MFBI 
sectors,  which  will  be  used  by  ERA  to 
classify  an  eligible  facility  as  “exist¬ 
ing.”  The  previous  standard  which  ap¬ 
plied  solely  to  MFBIs  has  been 
changed  in  the  Revised  Interim  Rule 
to  provide  that  if  a  person  requesting 
clarification  can  satisfactorily  demon¬ 
strate  to  ERA  that  at  least  25  percent 
of  the  total  projected  project  cost  has 
been  expended  by  November  9,  1978, 
then  ERA  will  classify  the  facility  as 
“existing.”  In  computing  the  25  per¬ 
cent  expenditure,  however,  only  non- 
recoverable  outlays  are  to  be  included. 

ERA  realizes  that  although  this 
standard  serves  a  useful  purpose,  that 
is,  to  provide  guidance  to  certain  facili¬ 
ties  that  they  qualify  as  “existing,” 
there  may  be  instances  where,  despite 
the  inability  to  qualify  under  the  25 
percent  test,  a  substantial  financial 
penalty  may  have  been  incurred. 
Therefore,  ERA  has.  in  this  Revised 
Interim  Rule,  provided  the  opportuni¬ 
ty  for  all  eligible  facilities  to  demon¬ 
strate  to  ERA  on  a  case-by-case  basis 
that  they  would  nevertheless  incur  a 
“substantial  financial  penalty.” 

Several  comments  have  suggested 
that  the  definition  of  nonrecoverable 
outlays  was  too  restrictive  and  that  ad¬ 
ditional  costs  (such  as  land,  labor,  en¬ 
gineering  and  other  costs  excluded  in 
the  Interim  Rule)  should  be  allowed. 
ERA  believes  that  these  suggestions 
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have  some  merit  and  has  included  in 
this  Revised  Interim  Rule  a  definition 
of  nonrecoverable  outlays  [section 
515.20(21)1  which  includes  those  ex¬ 
penditures  made  as  of  November  9, 
1978,  for  equipment  or  appurtenances 
which  could  not  be  used  in  the  con¬ 
struction  or  operation  of  a  facility  to 
bum  an  alternate  fuel.  Included  would 
be  any  penalty  expenses  resulting 
from  cancelling  a  contract  or  contracts 
signed  prior  to  November  9,  1978.  ERA 
rejects,  as  being  contrary  to  the  intent 
of  the  Act,  the  suggestion  that  all 
costs  incurred  should  be  included. 

Other  comments  suggested  that 
ERA  should  consider,  in  addition  to 
the  potential  impact  on  the  rate  base 
and  the  status  of  construction,  the 
effect  on  bond  ratings  and  the  ability 
to  raise  capital.  The  Revised  Interim 
Rule  provides  the  latitude  for  persons 
requesting  classification  to  demon¬ 
strate  that  these  and  other  pertinent 
impacts  would  constitute  a  “substan¬ 
tial  financial  penalty”  on  a  case-by¬ 
case  basis.  ERA  has  listed  certain  fac¬ 
tors  which  it  believes  would  be  useful 
in  demonstrating  a  substantial  finan¬ 
cial  penalty.  Persons  requesting  classi¬ 
fication  under  this  Part  are  not  limit¬ 
ed,  however,  to  addressing  only  these 
factors. 

The  Revised  Interim  Rule  also 
makes  it  clear  that,  for  a  subsidiary, 
ERA  intends  to  review  the  effect  that 
cancelling,  rescheduling,  or  modifying 
the  propo.sed  installation  would  have 
on  the  parent  company.  ERA  believes 
that  this  interpretation  is  consistent 
with  the  Congressional  intent  found  in 
the  Conference  Report  accompanying 
the  Act.  That  Report  clearly  states 
that  ERA  should  consider  the  finan¬ 
cial  impact  on  the  person,  including  a 
parent  corporation,  owning,  control¬ 
ling  or  operating  the  facility.  ERA  will 
allow  you  to  present  evidence,  howev¬ 
er,  that  to  consider  the  effect  on  the 
parent  company  is  unwarranted. 

C.  SIGNIFICANT  OPERATIONAL  DETRIMENT 

Several  comments  criticized  the  pro¬ 
posed  "load-shifting”  test  in  the  Inter¬ 
im  Rule  whereby  ERA  would  have  ex¬ 
amined  the  feasibility  of  ceasing  the 
operation  of  a  transitional  facility 
while  maintaining  95  percent  of  the 
plant's  historic  steam  production  level 
by  increasing  the  steam  output  of 
other,  existing  units  at  the  site.  The 
comments  noted  that  this  approach 
would  have  limited  plant  growth, 
caused  difficulties  in  shifting  steam 
output  due  to  differences  in  pressure 
and  steam  quality  between  imits,  and 
constituted  an  unnecessary  encroach¬ 
ment  on  the  purchasing,  design,  and 
operational  practices  of  MFBTs.  Due 
to  the  complexity  of  analysis  and  the 
time  resources  required  by  both  the 
person  requesting  classification  and 
ERA  to  prepare  and  evaluate  these 


data,  we  have  decided  to  delete  the 
“load  shifting”  test  from  the  signifi¬ 
cant  operational  detriment  determina¬ 
tion. 

Comments  on  the  “substantial  miti¬ 
gating  circumstances”  portion  of  the 
“significant  operational  detriment”  de¬ 
termination  identified  additional  items 
ERA  should  consider  under  this  test. 
Included  in  these  recommendations 
were  the  impact  on  the  local  economy 
and  whether  the  transitional  facility 
would  be  replacing  older,  less  efficient 
oil  or  natural  gas  units.  ERA  has  re¬ 
tained  the  case-by-case  approach  pro¬ 
posed  in  the  Interim  Rule  and  will 
therefore  consider  the  above  factors  as 
well  as  any  other  issues  you  may  deem 
appropriate  to  present  in  regard  to  sig¬ 
nificant  operational  detriment. 

D.  OPERATIONAL  STATUS 

In  its  Preamble  to  the  Interim  Rule 
ERA  specifically  requested  comments 
on  lessening  reporting  requirements 
on  small  installations  with  heat  input 
rates  of  100  to  150  million  Btu’s  per 
hour  which  were  operational  on  or 
before  April  20,  1978.  ERA  received 
comments  supporting  this  proposal; 
however,  ERA’S  revision  of  the  Inter¬ 
im  Rule  to  automatically  classify  as 
“existing,”  upon  submission  of  appro¬ 
priate  certifications  and  minimal  docu¬ 
mentary  evidence,  all  transitional 
facilities  that  were  operational  on  or 
before  May  8,  1979,  does  not  require 
ERA  to  give  this  proposal  further  con¬ 
sideration. 

E.  ADVERSE  EFFECT  ON  ELECTRIC  SYSTEM 
RELIABILITY 

Several  persons  commented  that  the 
single-step  20  percent  reserve  margin 
test  presented  in  the  Interim  Rule  was 
inflexible  and  ignored  the  dynamic 
factors  of  reliability  analysis.  The 
comments  suggested  that  ERA  should 
consider  the  impact  on  utility  compa¬ 
ny  reliability  rather  than  on  the  entire 
electric  region,  that  ERA  evaluate  the 
electric  region’s  ability  to  provide 
“emergency  support,”  and  that  other 
transitional  facilities  and  “new”  facili¬ 
ties  be  excluded  from  the  reliability 
analysis  because  their  future  availabil¬ 
ity  could  be  altered  by  ERA  determi¬ 
nations.  Additionally,  it  was  suggested 
that  we  consider  the  normal  reliability 
planning  criteria  employed  by  the  util¬ 
ity  company,  as  well  as  use  a  more  de¬ 
finitive  measure  of  reliability  such  as 
the  “loss  of  load  probability”  tech¬ 
nique.  While  we  have  decided  to  retain 
the  20  percent  reserve  margin  test  for 
the  electric  region  in  the  Revised  In¬ 
terim  Rule,  we  will  evaluate  each 
powerplant  request  claiming  an  ad¬ 
verse  impact  on  reliability  on  a  case- 
by-case  basis  and  allow  you  to  submit 
whatever  evidence  you  deem  most  ap¬ 
propriate  in  presenting  your  position. 


One  person  commented  that  ERA 
should  perform  an  up-to-date  analysis 
of  load  and  capacity  factors  within  an 
electric  region  before  making  a  reli¬ 
ability  determination.  In  detailing  our 
evidentiary  requirements,  we  have  in¬ 
vited  persons  requesting  classification 
to  work  with  ERA  in  providing  data  on 
the  electric  region  to  be  used  in  the  re¬ 
liability  analyses. 

A  number  of  comments  pointed  out 
that  the  Interim  Rule  contained  no 
provision  for  consultation  with  the 
Federal  Energy  Regulatory  Commis¬ 
sion  (FERC)  and  the  appropriate 
State  authority.  We  have  added  a  re¬ 
quirement  for  such  consultations  to 
this  Revised  Interim  Rule,  as  required 
by  the  Act,  but  we  reject  as  an  overly 
restrictive  interpretation  of  the  Act 
the  suggestion  that  we  be  bound  by 
the  recommendation  of  the  State  au¬ 
thority. 

F.  ADMINISTRATIVE 

A  large  number  of  comments  on  the 
administrative  provisions  in  the  Inter¬ 
im  Rule  expressed  the  opinion  that 
the  time  within  which  to  file  a  request 
for  classification  was  too  short  because 
they  considered  the  information  re¬ 
quired  to  support  the  request  too  volu¬ 
minous  to  be  generated  within  14  days 
of  the  issuance  of  final  transitional 
facilities  regulations.  Other  comments 
merely  expressed  the  opinion  that  the 
amount  of  information  required  was 
too  burdensome.  In  response  to  these 
comments,  ERA  has  changed  the  date 
for  filing  a  request  for  classification  to 
June  8,  1979.  While  ERA  urges  your 
expeditious  filing,  the  administrative 
provisions  also  allow  for  extensions  of 
time  to  file  if  good  cause  is  shovim. 
Since  classification  of  facilities  as 
“new”  or  “existing”  is  essential  to  ap¬ 
plication  of  the  appropriate  ERA  regu¬ 
lations  implementing  the  prohibition 
and  exemptions  programs  required  by 
FUA,  ERA  feels  that  it  is  necessary 
and  justifiable  to  require  requests  for 
classification  to  be  filed  as  expedi¬ 
tiously  as  possible. 

To  facilitate  the  expeditious  filing  of 
requests  for  classification  and  to  re¬ 
spond  to  the  comments  that  the  infor¬ 
mation  required  to  support  a  request 
is  too  burdensome,  ERA  has  reduced 
substantially  the  volume  of  paperwork 
which  will  normally  be  required  as 
part  of  your  request  for  classification. 
For  powerplants,  ERA  will  undertake 
to  provide  overall  electric  system  reli¬ 
ability  analysis.  Other  information  re¬ 
quirements  for  powerplant  and  instal¬ 
lations  have  been  considerably  re¬ 
duced. 

Other  comments  suggested  that 
ERA  be  required  to  act  on  a  request 
for  classification  within  a  certain 
period  of  time  (e.g.,  30  or  60  days); 
otherwise,  the  facility' would  be  auto¬ 
matically  classified  as  “existing.”  ERA 
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has  rejected  this  suggestion  since  it  is 
neither  possible  to  anticipate  the  ad¬ 
ministrative  burden  this  would  impose, 
nor  consistent  with  the  Act  which  pre¬ 
sumes  all  transitional  facilities  are 
“new"  unless  otherwise  classified  pur¬ 
suant  to  these  rules. 

Finally.  ERA  has  amended  provi¬ 
sions  in  the  Revised  Interim  Rule  re¬ 
garding  requests  for  treatment  of  con¬ 
fidential  information  to  require  per¬ 
sons  requesting  classification  to  follow 
the  requirements  of  DOE’s  Freedom 
of  Information  Regulations  set  forth 
at  10  CFR  Part  1004. 

G.  DEFINITIONS 

The  Interim  Rule  incorporated  by 
reference  applicable  definitions  con¬ 
tained  in  ERA’S  Proposed  Rules  to  Im¬ 
plement  the  Powerplant  and  Industri¬ 
al  Fuel  Use  Act  published  in  the  Fed¬ 
eral  Register  on  November  17,  1978, 
43  m  53974.  These  rules  have  not 
been  made  final  as  of  the  publication 
of  this  Revised  Interim  Rule,  there¬ 
fore,  ERA  has  incorporated  a  separate 
and  complete  list  of  definitions  in  the 
Revised  Interim  Rule  which  are  appli¬ 
cable  to  it  alone.  ERA  believes  these 
revisions  and  additions  to  the  Revised 
Interim  Rule  effectively  address  the 
public  comments  submitted  on  the 
definitions  contained  in  the  Interim 
Rule. 

Comments  were  received  that  ERA 
should  exclude  oil  field  heaters  and  re¬ 
finery  process  heaters  from  the  defini¬ 
tion  of  “major  fuel-burning  installa¬ 
tion."  We  have  excluded  steam  gener¬ 
ators  used  for  crude  oil  recovery  from 
the  definition  of  MFBI,  for  purposes 
of  this  Revised  Interim  Rule,  but  are 
not  convinced  that  refinery  process 
heaters  should  be  categorically  re¬ 
moved  from  the  definition  at  this 
time. 

Comments  also  indicated  that  the 
definition  of  “site”  in  the  Interim 
Rule  was  too  broad.  Because  we  have 
automatically  classified  individual 
units  with  a  design  capability  of  less 
than  100  million  BTU's  per  hour  as 
"existing,”  the  “site”  definition  is  no 
longer  relevant  for  the  purposes  of 
this  Revised  Interim  Rule  and  will  be 
addressed  at  a  later  date  in  regulations 
governing  “new”  and  “existing”  facili¬ 
ties. 

One  comment  noted  that  the  term 
“fuel  heat  input  rate”  could  have  a  va¬ 
riety  of  meanings.  To  clarify  this 
issue,  we  have  included  a  definition  of 
this  term  in  Section  515.20  (Defini¬ 
tions)  of  this  Revised  Interim  Rule. 

H.  FORMS 

Several  comments  were  directed  spe¬ 
cifically  to  the  content  and  format  of 
forms  ERA  proposes  to  be  used  in  con¬ 
junction  with  transitional  faciliUes; 
these  forms  were  published  in  the  Fed¬ 
eral  Register  on  December  4.  1978,  43 


m  56703.  The  comments  expressed 
the  opinion  that  these  forms  required 
submittal  of  information  not  directly 
relevant  to  transitional  facilities  classi¬ 
fications  and  that  the  forms  were  too 
long  and  confusing.  ERA  has  decided 
to  revise  and  abbreviate  the  forms  to 
accommodate  these  comments  and  to 
assure  conformance  of  these  forms 
with  the  revisions  that  have  been 
made  in  the  Revised  Interim  Rule. 

IV.  Procedural  Matters 

A  regulatory  analysis  of  this  Revised 
Interim  Rule  set  forth  below,  as  con¬ 
templated  by  Executive  Order  No. 
12044,  is  contained  within  the  regula¬ 
tory  analysis  of  the  regulation  regard¬ 
ing  new  facilities  proposed  on  Novem¬ 
ber  9,  1978,  43  FR  53974.  A  Draft  Envi¬ 
ronmental  Impact  Statement  (DEIS) 
has  been  prepared  pursuant  to  the  Na¬ 
tional  Environmental  Policy  Act 
(NEPA).  Both  the  draft  regulatory 
analysis  and  the  DEIS  may  be  ob¬ 
tained  from  ERA,  2000  M  Street,  NW.. 
Room  BllO,  Washington.  D.C.  20461, 
(202)  634-2170  (Department  of  Energy 
Organization  Act,  I*ub.  L.  95-96; 
Powerplant  and  Industrial  Fuel  Use 
Act  of  1978,  Pub.  L.  95-620,  E.O.  12009, 
42  PR  4267). 

In  consideration  of  the  foregoing. 
Part  515,  Subchapter  E,  “Alternate 
FHiels”  of  Chapter  II,  Title  10  of  the 
Code  of  Federal  Regulations  is  hereby 
revised  effective  March  15,  1979. 

Issued  in  Washington,  D.C.,  March 
15.  1979. 

David  J.  Bardin, 
Administrator,  Economic 
Regulatory  Administration. 

SUBCHAPTER  E— ALTERNATE  FUELS 

PART  515— TRANSITIONAL 
FACILITIES 

Subpart  A — Ganarol  Provisions 

Sec. 
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Authohity:  Department  of  Energy  Orga¬ 
nization  Act,  Pub.  L.  95-91,  91  Stat.  565  (42 
U.S.C.  7101  et  seq);  Powerplant  and  Indus¬ 
trial  Fuel  Use  Act  of  1978.  Pub.  L.  95-620,  92 
Stat.  3289  (42  U.S.C.  8301  et  seq):  E.O. 
12009,  42  FR  4267. 

Transitional  Facilities 

Subpart  A — General  Provisions 

§  515.1  Policy. 

(a)  The  Economic  Regulatory  Ad¬ 
ministration  (ERA)  intends  to  immedi¬ 
ately  begin  its  administration  of  the 
provisions  of  the  Powerplant  and  In¬ 
dustrial  Fuel  Use  Act  of  1978  (FUA  or 
the  Act)  relating  to  transitional  facili¬ 
ties  in  a  firm  but  fair  and  practical 
manner.  A  transitional  facility  is  one 
which  was  not  operational  on  April  20, 
1977,  but  for  which  a  contract  for  its 
construction  or  acquisition  was  signed 
prior  to  November  9,  1978,  the  date  of 
FUA’s  enactment.  ERA  will  not  classi¬ 
fy  as  “existing,”  transitional  facilities 
which  are  in  the  early  stages  of  plan¬ 
ning  and  construction,  and  which 
would  not  incur  a  substantial  financial 
penalty,  an  adverse  effect  upon  reli¬ 
ability  (for  powerplants),  or  a  signifi¬ 
cant  operational  detriment  (for  major 
fuel-burning  installations).  These 
facilities  will  therefore  be  considered 
to  be  “new.”  As  new  facilities,  they 
will  be  subject  to  the  statutory  prohi¬ 
bitions  of  Title  II  of  FUA.  but  will 
have  the  opportunity  to  petition  ERA 
for  an  exemption  from  those  prohibi¬ 
tions.  Where  a  person  requesting  clas¬ 
sification  of  a  transitional  facility  as 
“existing”  can  demonstrate  that  the 
facility  is  in  a  more  advanced  stage  of 
construction  and  would  sustain  any  of 
the  penalties,  adverse  effects,  or  detri¬ 
ments  identified  above.  ERA  will  clas¬ 
sify  the  facility  as  “existing”  in  order 
to  avoid  disruptive  impacts  on  the  fa¬ 
cility  as  well  on  the  economy  at  large. 

(b)  You  are  eligible  to  request  that 
ERA  classify  your  transitional  facility 
as  “existing”  if  you  signed  a  contract 
for  the  facility’s  construction  or  acqui¬ 
sition  prior  to  November  9.  1978. 
Moreover,  you  are  also  eligible  to  re¬ 
quest  that  ERA  classify  your  transi¬ 
tional  facility  as  “existing”  if  you 
signed  a  contract  prior  to  November  9, 
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1978,  for  the  reconstruction  of  your  fa¬ 
cility  (including  refurbishment  of  or 
addition  to  the  facility)  to  the  extent 
that  the  reconstruction  equals  or  ex¬ 
ceeds  50  percent  of  the  price  of  a  re¬ 
placement  unit.  We  base  these  criteria 
for  eligibility  as  a  transitional  facility 
on  the  principle  that  a  legally-binding 
contract  constitutes  a  commitment, 
after  which  time  any  cancellation,  re¬ 
scheduling,  or  modification  may  result 
in  a  substantial  financial  penalty,  a 
significant  operational  detriment,  or 
an  adverse  effect  on  electric  system  re¬ 
liability. 

(c)  We  have  established  milestones 
whereby  facilities  will  automatically, 
and  without  contacting  ERA.  be  con¬ 
sidered  “new”  or  “existing.”  Where  no 
contract  for  construction  or  acquisi¬ 
tion  of  a  facility  w'as  signed  by  Novem¬ 
ber  9,  1978,  the  facility  is  clearly 
“new.”  Facilities  which  were  oper¬ 
ational,  as  defined  in  these  regula¬ 
tions,  on  or  before  April  20,  1977,  are 
automatically  deemed  “existing.”  Indi¬ 
vidual  transitional  facilities  with  a 
design  capability  of  consuming  any 
fuel  at  a  heat  input  rate  which  does 
not  equal  or  exceed  100  million  BTU’s 
per  hour,  are  automatically  deemed 
“existing.” 

(d)  To  further  facilitate  the  han¬ 
dling  of  transitional  facilities  and 
reduce  the  administrative  burden  on 
persons  requesting  classification  and 
ERA  alike,  facilities  which  are  oper¬ 
ational  or  at  a  certain  stage  of  con¬ 
struction  by  designated  dates  may  be 
classified  as  “existing”  upon  certifica¬ 
tion  to  ERA  and,  in  some  cases,  the 
submission  of  minimal  documentation. 
Under  this  approach,  powerplants  and 
MFBIs  which  you  can  demonstrate  are 
or  will  be  operational  on  May  8,  1979 
(the  effective  date  of  FUA)  will  be 
classified  as  “existing”  by  ERA.  More¬ 
over.  MFBIs  which  had  been  shipped 
by  the  manufacturer  (in  the  case  of 
prefabricated  packaged  boilers)  or 
which  had  their  main  steam  drum  in 
place  (for  field-erected  boilers)  by  No¬ 
vember  9,  1978,  will  similarly  be  classi¬ 
fied  as  “existing.”  These  latter  struc¬ 
tural  tests  for  MFBIs  are  incorporated 
in  recognition  of  the  shorter  construc¬ 
tion  time  period  generally  encoun¬ 
tered  by  the  industrial  sector. 

(e)  ERA  believes  that  a  powerplant 
or  MFBI  will  incur  a  “substantial  fi¬ 
nancial  penalty”  where  25  percent  or 
more  of  the  total  projected  project 
cost  has  been  expended  or  committed 
as  of  November  9.  1978.  In  assessing 
the  expenditures  or  committed  costs, 
however,  ERA  will  exclude  outlays 
which  can  be  used  toward  the  con¬ 
struction  of  an  alternate  fuel-fired  fa¬ 
cility.  The  limitation  to  nonrecovera- 
ble  outlays  follows  from  the  defini¬ 
tions  of  new  powerplants  and  MFBIs 
in  Section  103  of  the  Act.  These  defini¬ 
tions  recognize  the  extra  costs  that  are 


incurred  in  building  an  alternate  fuel- 
fired  plant  by  cancelling,  rescheduling 
or  modifying  a  partially  completed  oil 
or  gas-fired  plant. 

(f)  Where  these  nonrecoverable  out¬ 
lays  do  not  reach  25  percent  of  the 
total  projected  project  cost,  ERA  may 
consider  other  financially-related  fac¬ 
tors  presented  on  a  case-by-case  basis. 
The  purpose  of  these  additional  case- 
by-case  evaluations,  where  facilities 
have  not  expended  beyond  25  percent 
of  their  total  projected  project  cost,  is 
to  permit  persons  requesting  classifica¬ 
tion  to  present  ERA  with  full  explana¬ 
tions  of  the  financial  penalties  they 
believe  they  may  incur  but  which  may 
not  be  given  full  consideration  in  the 
course  of  computing  the  percentage 
effect. 

(g)  If  your  transitional  facility  is  a 
powerplant,  one  of  the  considerations 
ERA  will  employ  in  reaching  a  deter¬ 
mination  applicable  to  an  adverse 
effect  on  electric  system  reliability  is 
whether  the  cancellation,  rescheduling 
or  modification  of  your  proposed 
powerplant  results  in  your  electric  re¬ 
gion’s  reserve  margin  falling  below  20 
percent  during  the  12-month  period 
after  you  expect  your  proposed  power- 
plant  to  begin  operation.  You  may 
present  whatever  evidence  you  deem 
appropriate  to  ERA’S  reaching  a  deter¬ 
mination  on  your  claim  of  an  adverse 
effect  on  electric  system  reliability. 

(h)  If  your  transitional  facility  is  a 
major  fuel-burning  installation,  your 
unit  will  be  designated  "existing”  if 
you  demonstrate  to  ERA  that  you 
would  incur  a  “significant  operational 
detriment  as  a  result  of  cancelling,  re¬ 
scheduling  or  modifying  your  facility.” 
In  light  of  the  complexity  and  variety 
of  operational  requirements  in  the 
MFBI  sector,  ERA  will  review  these 
requests  for  classification  on  a  case-by¬ 
case  basis. 

§  515.2  Purpose  and  scope. 

(a)  Purpose.  These  rules  govern  re¬ 
quests  for  classification  of  transitional 
facilities  by  ERA  as  existing  facilities 
subject  to  the  provisions  of  Title  III  of 
FUA,  rather  than  as  “new”  facilities 
subject  to  the  provisions  of  Title  II  of 
FUA. 

(b)  Application.  This  Part  applies  to 
all  transitional  facilities.  You  are  eligi¬ 
ble  to  submit  a  request  to  have  your 
transitional  powerplant  or  major  fuel- 
burning  installation  classified  as  an 
“existing”  facility,  pursuant  to  this 
Part,  if  a  contract  for  the  construction 
or  acquisition  of  your  facility  was 
signed  prior  to  November  9,  1978,  the 
date  of  enactment  of  FTJA, 

(c)  ERA  Determinations.  Based  upon 
the  criteria  set  forth  below,  and  after 
thorough  consideration  of  the  entire 
administrative  record  of  your  formal 
request.  ERA  will  publish  in  the  P^o- 
ERAL  Register  a  formal  decision 


either:  (1)  granting  the  request, 
having  determined  that  your  installa¬ 
tion  or  powerplant  is  “existing,”  or  (2) 
denying  the  request,  having  deter¬ 
mined  that  your  installation  or  power- 
plant  is  “new.”  ERA  determinations 
on  requests  that  are  received  by  ERA 
on  or  before  June  8,  1979,  will  be  made 
on  the  basis  of  the  provisions  set  forth 
in  this  Revised  Interim  Rule  or  upon 
the  Final  Rule  where  the  application 
of  the  Final  Rule  would  result  in  a 
more  favorable  disposition  of  your  re¬ 
quest.  These  determinations  are  final 
Departmental  actions. 

Subpart  B — Electric  Powerplants 

§  515.3  Eligibility. 

You  are  eligible  to  submit  a  request 
to  ERA  to  have  your  transitional  fa¬ 
cility  classified  as  “existing”  if  you  can 
demonstrate  to  the  satisfaction  of 
ERA  that  you  signed  a  contract  for 
the  construction  or  acquisition  of  the 
powerplant  prior  to  November  9,  1978. 

§  515.4  Powerplants  automatically  classi¬ 
fied  as  “new.” 

If  you  did  not  sign  a  contract  for  the 
construction  or  acquisition  of  the 
powerplant  prior  to  November  9,  1978, 
the  powerplant  is  automatically  classi¬ 
fied  as  “new”  and  subject  to  the  provi¬ 
sions  of  Title  II  of  the  Act. 

§  515.5  Powerplants  automatically  classi¬ 
fied  as  “existing.” 

(a)  Any  powerplant  which  was  oper¬ 
ational  on  or  before  April  20.  1977,  is 
automatically  classified  as  “existing” 
and  subject  to  the  provisions  of  Title 
III  of  the  Act. 

(b)  Any  powerplant  for  which  a  con¬ 
tract  for  construction  or  acquisition 
was  signed  prior  to  November  9,  1978, 
and  which  does  not  have  a  design  ca¬ 
pability  to  consume  any  fuel  at  a  fuel 
heat  input  rate  of  100  million  BTU’s 
per  hour  or  greater,  is  automatically 
classified  as  “existing”  and  subject  to 
the  provisions  of  title  III  of  the  Act. 

(c)  Any  powerplant  for  which  a  con¬ 
tract  for  construction  or  acquisition 
was  signed  before  November  9,  1978, 
and  which  was  operational  on  or 
before  May  8.  1979,  is  automatically 
classified  as  “existing”  and  subject  to 
the  provisions  of  Title  III  of  the  Act 
upon  filing  with  ERA  of  a  certifica¬ 
tion.  This  certification  must  be  made 
by  a  duly  authorized  officer  of  the 
electric  utility  which  owns,  operates, 
or  controls  the  powerplant.  This  filing 
will  not  be  deemed  by  ERA  to  be  a 
formal  request  for  classification  under 
this  Part. 

§  515.6  Powerplants  which  ERA  will  clas¬ 
sify  as  “existing.” 

ERA  will  classify  an  eligible  power- 
plant  as  “existing”  if  you  demonstrate 
to  the  satisfaction  of  ERA  that  the 
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cancellation,  rescheduling  or  modifica¬ 
tion  of  the  construction  or  acquisition 
of  your  powerplant  would  result  in  a 
substantial  financial  penalty  or  an  ad¬ 
verse  effect  on  the  electric  system  reli¬ 
ability. 

(a)  Substantial  financial  penalty. 
ERA  will  take  into  consideration  any 
financially-related  factor  which  you 
consider  appropriate  in  reaching  a  de¬ 
termination  on  substantial  financial 
penalty.  If  you  demonstrate  to  the  sat¬ 
isfaction  of  ERA  that,  as  of  November 
9,  1978,  you  have  expended  at  least  25 
percent  of  the  total  projected  project 
cost,  ERA  will  classify  your  facility  sis 
“existing.”  In  computing  the  25  per¬ 
cent  expenditure,  you  must  include 
only  nonrecoverable  outlays  expended 
SIS  of  November  9,  1978. 

Example:  You  are  constructing  a  fa¬ 
cility  which  can  use  either  petroleum 
or  coal,  and  the  following  outlays  have 
been  made  and  are  projected: 


Outlays 


As  of  Total 
11/9/78  projected 
project  cost 


Oil  handling  equipment. 

Including  storage . $1,000,000  $2,000,000 

Boiler . $4,000,000  $7,000,000 


In  general,  ERA  would  define  a  maxi¬ 
mum  of  $1,000,000  as  a  nonrecoverable 
outlay  (oil  handling  equipment,  oil 
storage)  and  could  probably  reduce 
this  amount  since  certain  items  would 
be  retained  in  an  alternate  fuel-firing 
system  which  used  oil  for  startup  and 
ignition.  Outlays  for  the  boiler  are 
deemed  recoverable,  since  they  could 
be  used  in  a  coal  facility,  even  though 
you  would  be  required  to  spend  an  ad- 
ditionsU  amount  for  pollution  control 
and  coal  handling  suid  storage  facili¬ 
ties.  (You  may  indicate  your  sissess- 
ment  of  the  impsict  of  this  additional 
amount  by  addressing  item  (3)  below 
in  your  request.) 

If  you  have  expended  at  least  25  per¬ 
cent  of  the  total  projected  project 
cost.  ERA  will  classify  your  facility  as 
“existing.”  If  you  have  expended  less 
thgn  25  percent  under  the  test  set 
forth  above,  you  may  still  request  clas¬ 
sification  from  ERA.  Your  request  for 
classification  may  address,  among 
others,  the  following  factors: 

(1)  The  nonrecoverable  outlays  you 
would  incur  by  cancelling,  reschedul¬ 
ing.  or  modifying  your  current  pro¬ 
posed  powerplant  in  order  to  bum  an 
alternate  fuel  or  fuel  mixture; 

(2)  The  total  projected  project  cost 
and  percentage  of  completion  of  the 
project  at  November  9,  1978; 

(3)  The  impact  that  cancelling,  re¬ 
scheduling.  or  modifying  your  present 
powerplant  would  have  upon  your  rate 
base  and  your  ability  to  continue  in 
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business  as  a  sound  and  financially 
viable  public  utility; 

(4)  The  site  at  which  the  facility  is 
located;  and 

(5)  An  alternate  use  for  the  facility 
under  construction. 

(b)  Adversely  affecting  electric 
system  reliability.  (1)  ERA  will  make 
its  determination  applicable  to  electric 
system  reliability  on  a  case-by-case 
basis,  after  consultation  with  FERC 
and  the  appropriate  state  authority. 

(2)  One  of  the  considerations  ERA 
will  employ  is  whether  the  reserve 
margin  of  the  electric  region  in  which 
you  propose  to  locate  your  powerplant 
would  be  reduced  to  less  than  20  per¬ 
cent  during  the  12-month  period  after 
you  expect  your  proposed  powerplant 
to  begin  operation,  assiuning  your  pro¬ 
posed  powerplant  is  not  completed. 
Firm  purchases  and  sales  to  or  from 
the  electric  region  will  be  included  in 
ERA’S  evaluation.  The  reserve  margin 
percentage  is  computed  by  subtracting 
the  normal  peak  load  expected  during 
the  12-month  period  from  the  system’s 
total  capacity,  including  the  additional 
capacity  that  will  be  available  through 
interconnection,  and  dividing  the 
result  by  the  projected  normal  peak 
load  during  the  delay. 

(3)  Notwithstanding  paragraph  (2) 
above,  if  you  wish  to  demonstrate  that 
your  own  electric  utility’s  ability  to 
provide  reliable  service  will  be  adverse¬ 
ly  affected  during  this  period,  regard¬ 
less  of  circumstances  pertaining  to 
your  electric  region,  you  may  present 
whatever  evidence  you  deem  appropri¬ 
ate. 


§  515.7  Evidence  required  in  support  of  a 
request  for  claHsiflcation. 

(a) (1)  You  must  submit  a  separate 
request  for  classification  for  each  fa¬ 
cility  at  a  single  site.  Each  request 
must  be  in  writing,  and  must  be  signed 
by  the  duly  authorized  officer  of  the 
company  that  owns,  operates  or  con¬ 
trols  the  powerplant. 

Your  request  must  include: 

(1)  A  complete  description  of  the 
transitional  facility; 

(ii)  A  statement  of  the  date  on  which 
the  contract  for  the  construction  or 
acquisition  of  the  powerplant  was 
signed  and  a  description  of  the  compo¬ 
nents  or  services  contracted  for;  and 

(iii)  A  statement  of  the  date  on 
which  your  powerplant  became  or  is 
scheduled  to  become  operational. 

(2)  ERA  may  request  that  you 
submit  copies  of  any  contracts  con¬ 
cerned  with  the  construction  or  acqui¬ 
sition  of  the  powerplant. 

(b) (1)  If  you  wish  to  show  that  you 
will  incur  a  substantial  financial  pen¬ 
alty,  your  request  for  classification 
must  include  the  information  listed 
below: 

(i)  A  statement  of  the  total  project¬ 
ed  project  cost  of  your  transitional  fa- 
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cillty  projected  as  of  November  9. 
1978; 

-  (ii)  An  itemized  list  of  the  project 
expenditures  as  of  November  9,  1978; 

(ill)  An  itemized  list  of  any  financial 
penalties  you  will  incur  by  cancelling 
or  terminating  contracts  signed  as  of 
November  9. 1978,  for  the  project; 

(iv)  An  itemized  list  of  your  recover¬ 
able  expenditures  for  the  project; 

(V)  An  itemized  list  of  the  nonreco¬ 
verable  outlays  for  the  project;  and/or 

(vi)  Any  other  relevant  information 
you  feel  EIRA  should  consider  in 
reaching  its  determination,  including 
information  relating  to  the  factors 
listed  in  §  515.6(a),  above. 

You  should  provide  sufficient  detail  to 
enable  ERA  to  evaluate  your  claim  of 
substantial  financial  penalty.  When 
providing  itemized  lists,  you  may  ag¬ 
gregate  costs  of  minor  items  in  a  rea¬ 
sonable  manner,  but  ERA  may  require 
you  to  specify  these  costs  if  the  cost 
categories  are  too  vague  or  the  costs 
are  substantial. 

(2)  ERA  may  request  that  you 
submit  copies  of  the  sections  of  the  en¬ 
gineering  design  plan  and  copies  of  en¬ 
vironmental  analyses  or  their  summar¬ 
ies  which  describe  in  detail  the  design 
specifications,  the  construction  sched¬ 
ule  and  the  estimated  engineering  and 
contingency  costs  of  the  transitional 
facility. 

(c)(1)  If  you  wish  to  show  an  adverse 
effect  on  electric  system  reliability, 
your  request  for  classification  must  in¬ 
clude: 

(1)  A  description  of  your  own  serv'ice 
area  and  its  interconnection  with 
other  utilities; 

(ii)  Projections  of  peakload  for  your 
service  area  during  the  period  of  the 
delay  that  would  be  caused  by  the  can¬ 
cellation  or  redesign  of  the  transition¬ 
al  facility; 

(iii)  The  net  dependable  electrical 
capacity  and  peak  loads  for  this  serv¬ 
ice  area  for  the  12  months  following 
the  expected  operational  date  of  the 
facility,  including  interconnections  (if 
you  are  claiming  an  adverse  impact  on 
reliability  during  a  period  after  the  12 
months,  you  must  provide  this  data 
for  the  period  conunensurate  with  the 
time  of  your  anticipated  reliability  dif¬ 
ficulties); 

(iv)  Your  service  area’s  reserve 
margin  during  the  1-year  period  after 
you  expect  your  proposed  powerplant 
to  begin  operation;  and 

(V)  Any  other  relevant  information 
you  feel  ERA  should  consider  in 
reaching  its  determination. 

You  should  provide  sufficient  detail 
to  enable  ERA  to  evaluate  your  claim 
of  an  adverse  effect  on  electric  system 
reliability. 

(2)  ERA  will  conduct  the  required 
regional  reliability  analysis  for  your 
electric  region.  You  are  invited  to 
assist  ERA  by  providing  the  additional 
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projected  regional  load  and  generation 
data  needed  to  evaluate  the  reliability 
of  your  electric  region.  ERA  will  uti¬ 
lize  its  own  generation  and  load  pro¬ 
jection  data  base  if  you  do  not  produce 
the  necessary  data. 

Subpart  C — Major  Fuel-Burning 
Inttallations 

§  515.10  Eligibility. 

You  are  eligible  to  submit  a  request 
to  ERA  to  have  your  transitional  fa¬ 
cility  classified  as  “existing”  if  you  can 
demonstrate  to  the  satisfaction  of 
ERA  that  you  signed  a  contract  for 
the  construction  or  acquisition  of  the 
installation  prior  to  November  9,  1978. 

§515.11  Installations  automatically  con¬ 
sidered  to  be  “new.” 

If  you  did  not  sign  a  contract  for  the 
construction  or  acquisition  of  the  in¬ 
stallation  prior  to  November  9,  1978, 
the  installation  is  automatically  classi¬ 
fied  as  “new”  and  subject  to  the  provi¬ 
sions  of  Title  II  of  the  Act. 

§515.12  Installations  automatically  con¬ 
sidered  to  be  “existing.” 

(a)  Any  installation  which  was  oper¬ 
ational  on  or  before  April  20.  1977,  is 
automatically  classified  as  “existing” 
and  subject  to  the  provisions  of  Title 
III  of  the  Act. 

(b)  Any  installation  for  which  a  con¬ 
tract  for  construction  or  acquisition 
was  signed  prior  to  November  9,  1978, 
and  which  does  not  have  a  design  ca¬ 
pability  to  consume  any  fuel  at  a  fuel 
heat  input  rate  of  100  million  BTU's 
per  hour  or  greater,  is  automatically 
classified  as  “existing”  and  subject  to 
the  provisions  of  Title  III  of  the  Act. 

(c)  Any  installation  for  which  a  con¬ 
tract  for  construction  or  acquisition 
was  signed  prior  to  November  9,  1978, 
and  which  is; 

(DA  prefabricated  packaged  boiler 
that  was  shipped  by  the  manufacturer 
to  the  user  by  November  9,  1978,  or 
which  was  operational  on  or  before 
May  8,  1979,  is  automatically  classified 
as  existing  upon  the  submission  of  a 
certification  to  such  effect  by  a  duly 
authorized  officer  of  the  company 
that  owns,  operates  or  controls  your 
installation,  including  the  evidence  re¬ 
quired  by  §  515.15(aKlKv);  or 

(2)  A  field-erected  unit,  the  main 
steam  drum  of  which  was  in  place  by 
November  9.  1978,  or  which  was  oper¬ 
ational  on  or  before  May  8.  1979,  is 
automatically  classified  as  existing 
upon  the  submission  of  a  certification 
to  such  effect  by  a  duly  authorized  of¬ 
ficer  of  the  company  that  owns,  oper¬ 
ates  or  controls  your  installation,  in¬ 
cluding  the  documentation  required 
by  §515.15(a)(l)(v). 
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§  515.13  Installations  which  ERA  will  clas¬ 
sify  as  “existing.” 

ERA  will  classify  an  eligible  installa¬ 
tion  as  “existing”  if  you  demonstrate 
to  the  satisfaction  of  ERA  that  the 
cancellation,  rescheduling,  or  mcxlifi- 
cation  of  the  construction  or  acquisi¬ 
tion  of  your  installation  would  result 
in  a  substantial  financial  penalty  or  a 
significant  operationai  detriment. 

(a)  Substantial  financial  penalty. 
ERA  will  take  into  consideration  any 
financially-related  factor  which  you 
consider  appropriate  in  reaching  its 
determination  on  substantial  financial 
penalty.  If  you  demonstrate  to  the  sat¬ 
isfaction  of  ERA  that  you  have  ex¬ 
pended  at  least  25  percent  of  the  total 
projected  cost  of  project  as  of  Novem¬ 
ber  9.  1978,  ERA  will  classify  your  in¬ 
stallation  as  “existing.”  In  computing 
the  25  percent  expenditures,  you  must 
include  only  nonrecoverable  outlays 
expended  as  of  November  9, 1978. 

Example:  You  are  constructing  a  fa¬ 
cility  which  can  use  either  petroleum 
or  coal,  and  the  following  outlays  have 
been  made  and  are  projected: 

Outlays 

As  of  Total 
11/9/78  projected 
project  cost 

Oil  handling  equipment. 

Including  storage _ 81,000,000  $2,000,000 

Boiler _ _ $4,000,000  $7,000,000 

In  general,  ERA  would  define  a  maxi¬ 
mum  of  $1,000,000  as  a  non-recover- 
able  outlay  (oil  handling  equipment  & 
oil  storage)  and  would  probably  reduce 
this  amount  since  certain  items  would 
be  retained  in  an  alternate  fuel-firing 
system  which  used  oil  for  startup  and 
ignition.  Outlays  for  the  boiler  are 
deemed  recoverable,  since  they  could 
be  used  in  a  coal  fired  facility,  even 
though  you  would  be  required  to 
spend  an  additional  amount  for  pollu¬ 
tion  control  and  coal  handling  and 
storage  facilities.  [You  may  indicate 
your  assessment  of  the  impact  of  this 
additional  amount  by  addressing  item 

(3)  below  in  your  request.] 

If  you  have  expended  less  than  25 
percent  under  the  test  set  forth  above, 
you  may  still  request  classification 
from  ERA.  Your  request  for  classifica¬ 
tion  may  address,  among  others,  the 
following  factors: 

(1)  The  nonrecoverable  outlays  you 
would  incur  by  cancelling,  reschedul¬ 
ing  or  modifying  your  current  pro¬ 
posed  installation  in  order  to  burn  an 
alternate  fuel  or  fuel  mixture; 

(2)  The  total  projected  project  cost 
and  percentage  of  completion  of  the 
project  at  November  9, 1978; 

(3)  The  impact  that  cancelling,  re¬ 
scheduling.  or  modifying  your  pro¬ 
posed  installation  would  have  upon 


yoiu*  ability  to  continue  in  business  as 
a  soimd  and  financially  viable  entity. 
(In  the  case  of  a  subsidiary  company, 
ERA  intends  to  review  the  financial 
effect  on  the  parent  company  unless 
you  can  demonstrate  to  ERA  why  this 
would  not  be  justified); 

(b)  Significant  operational  detri¬ 
ment  ERA  will  make  its  determina¬ 
tion  under  this  subsection  on  a  case- 
by-case  basis;  however,  you  should  in¬ 
dicate  the  operational  detriment  you 
would  have  incurred  if  you  had  can¬ 
celled,  rescheduled,  or  modified  your 
installation  to  bum  an  alternate  fuel 
or  fuel  mixture  at  November  9.  1978. 
Your  request  for  classification  should 
address  the  following  factors: 

(1)  The  extent  of  construction  and 
anticipated  startup  date; 

(2)  The  potential  impact  of  the  loss 
of  production  which  could  not  be  re¬ 
scheduled  elsewhere; 

(3)  The  potential  impact  on  employ¬ 
ment,  including  the  number  and  type 
of  jobs  lost,  excluding  those  that  may 
be  absorbed  elsewhere  within  your 
parent  company;  and 

(4)  The  anticipated  annual  capacity 
utilization  factor  of  the  imit,  as  well  as 
seasonal  or  other  variations  in  use. 

§  515.15  Evidence  required  in  support  of  a 
request  for  classification. 

(a) (1)  You  must  submit  a  separate 
request  for  classification  for  each  fa¬ 
cility  at  a  single  site.  Elach  request 
must  be  in  writing  and  must  be  signed 
by  the  duly  authorized  officer  of  the 
company  that  owns,  operates  or  con¬ 
trols  the  installation.  Your  request  for 
classification  must  include: 

(1)  A  complete  description  of  the 
transitional  facility; 

(ii)  A  statement  of  the  date  on  which 
a  contract  for  the  construction  or  ac¬ 
quisition  of  the  installation  was 
signed,  and  a  description  of  the  com¬ 
ponents  or  services  contracted  for; 

(iii)  A  statement  of  the  date  on 
which  a  prefabricated  packaged  boiler 
was  shipped  by  the  manufacturer  or  a 
statement  of  the  date  on  which  the 
main  steam  drum  of  a  field-erected 
boiler  was  in  place; 

(iv)  A  statement  of  the  date  on 
which  your  installation  became  or  is 
scheduled  to  become  operational; 

(V)  A  copy  of  the  bill  of  lading  for 
the  shipment  of  a  prefabricated  pack¬ 
aged  boiler  or  the  main  steam  drum  of 
a  field-erected  boiler,  and 

(vi)  A  dated  photograph  of  a  prefab¬ 
ricated  packaged  boiler  or  the  main 
steam  drum  of  a  field-erected  boiler 
after  it  has  been  set  in  place. 

(2)  ERA  may  request  that  you 
submit  copies  of  any  contracts  con¬ 
cerned  with  the  construction  or  acqui¬ 
sition  of  the  installation. 

(b) (1)  If  you  wish  to  show  that  you 
will  incur  a  substantial  financial  pen- 
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alty,  your  request  for  classification 
must  include: 

(DA  statement  of  the  total  project¬ 
ed  project  cost  of  your  transitional  fa¬ 
cility  projected  as  of  November  9, 
1978: 

(ii)  An  itemized  list  of  the  project 
expenditures  as  of  November  9, 1978; 

(iii)  An  itemized  list  of  any  financial 
penalities  you  will  incur  by  cancelling 
or  terminating  contracts  for  the  proj¬ 
ect  signed  as  of  November  9, 1978; 

(iv)  An  itemized  list  of  your  recover- 
abie  expenditures  for  the  project: 

(V)  An  itemized  list  of  the  nonre- 
coverable  outlays  for  the  project:  and/ 
Of 

(vi)  Any  other  relevant  Information 
you  feel  ERA  should  consider  in 
reaching  its  determination,  including 
information  relating  to  the  factors 
listed  in  §  515.13(a).  above. 

You  should  provide  sufficient  detail  to 
enable  ERA  to  ev'aluate  your  claim  of 
substantial  financial  penalty.  When 
providing  itemized  lists,  you  may  ag¬ 
gregate  costs  of  minor  items  in  a  rea¬ 
sonable  manner,  but  ERA  may  require 
you  to  specify  these  costs  if  the  cost 
categories  are  too  vague  or  the  costs 
are  substantial. 

(2)  ERA  may  request  that  you 
submit  copies  of  the  sections  of  the  en¬ 
gineering  design  plan  and  copies  of  en¬ 
vironmental  analyses  or  their  summar¬ 
ies  which  describe  in  detail  the  design 
specifications,  the  construction  sched¬ 
ule  and  the  estimated  engineering  and 
contingency  costs  of  the  transitional 
facility. 

(c)  If  you  wish  to  show  that  you  will 
incur  a  significant  operational  detri¬ 
ment.  your  request  for  classification 
should  include  any  relevant  informa¬ 
tion  you  feel  ERA  should  consider  in 
reaching  its  determination,  including 
information  relating  to  the  factors 
listed  in  §  515.13(b),  above.  You  should 
provide  sufficient  detail  to  enable 
ERA  to  evaluate  your  claim  of  signifi¬ 
cant  operational  detriment. 

(d)  ERA  may  request  any  additional 
evidence  it  deems  necessary  to  ade¬ 
quately  review  your  request  for  classi¬ 
fication. 

Subpart  D — Definitions 

§  515.20  Definitions. 

(a)  All  terms  defined  in  this  subpart 
shall  apply  only  to  Part  515,  Transi¬ 
tional  Facilities.  These  definitions  are 
not  applicable  to  and  may  differ  from 
the  definitions  promulgated  or  to  be 
promulgated  by  other  regulations  im¬ 
plementing  FUA. 

(b)  Throughout  this  Part,  the  “Act" 
or  “FUA”  means  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978. 

(c)  Unless  otherwise  expressly  pro¬ 
vided.  for  purposes  of  this  Part  of 
these  regulations,  the  term: 
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(1)  “Alternate  fuel"  means  electric¬ 
ity  or  any  fuel,  other  than  natural  gas 
or  petroleum.  The  term  includes— 

(1)  Coal: 

(il)  Solar  energy: 

(iii)  Petroleum  coke,  shale  oil,  urani¬ 
um,  biomass,  and  municipal,  industri¬ 
al.  or  agricultural  wastes,  wood  and  re¬ 
newable  and  geothermal  energy 
sources: 

(iv)  Liquid,  solid,  or  gaseous  waste 
byproducts  of  refinery  or  industrial 
operations  which  are  commercially  un¬ 
marketable.  either  by  reason  of  qual¬ 
ity  or  quantity: 

(V)  Any  fuel  derived  from  an  alter¬ 
nate  fuel:  and 

(vi)  Waste  gases  from  industrial  op¬ 
erations. 

(2)  “Btu"  means  British  thermal 
unit. 

(3)  “Coal"  means  anthracite,  bitumi¬ 
nous  and  sub-bituminous  coal,  lignite, 
and  any  fuel  derivative  thereof, 

(4)  “Conference”  means  an  informal 
meeting,  incident  to  any  proceeding, 
between  ERA  and  any  ^terested 
person. 

(5)  “Construction"  means  substan¬ 
tial  construction  in  terms  of  an  actual 
and  meaningful  commitment  to  build¬ 
ing  the  powerplant  or  MFBI,  and  in¬ 
cludes  more  than  merely  clearing  a 
site  or  putting  in  foundation  pilings 
for  the  unit. 

(6)  “Contract  for  construction  or  ac¬ 
quisition"  means  a  legally-binding 
agreement  or  agreements  for  substan¬ 
tial  onsite  construction  or  reconstruc¬ 
tion.  or  for  the  purchase  or  rental  of 
significant  equipment  or  appurte¬ 
nances  required  for  the  construction 
or  operation  of  a  powerplant  or  MFBI, 
including,  but  not  necessarily  limited 
to.  purchase  of  the  boiler  and  its 
major  components.  fuel-handling 
equipment  and  pollution  control 
equipment.  This  term  shall  not  in¬ 
clude  contracts  for  the  purchase  of 
land,  site  clearances  or  preparation,  or 
the  installation  of  foundation  pilings. 

(7)  “Duly  authorized  officer”  means 
the  Chief  Executive  Officer  or  his  des¬ 
ignee  of  a  company  that  owns,  oper¬ 
ates  or  controls  a  facility. 

(8)  “Duly  authorized  representative” 
means  a  person  who  has  been  desig¬ 
nated  to  appear  before  ERA  in  connec¬ 
tion  with  a  proceeding  on  behalf  of  a 
person  interested  in  or  aggrieved  by 
that  proceeding.  The  appearance  may 
consist  of  tKe  submission  of  applica¬ 
tions.  requests,  statements,  memoran¬ 
da  of  law,  other  documents,  or  of  a 
personal  appearance,  oral  communica¬ 
tion.  or  any  other  participation  in  the 
proceeding. 

(9)  “Electric  powerplant"  means  any 
stationary  electric  generating  imit, 
consisting  of  a  boiler,  a  combustion 
turbine  unit,  a  generator  or  a  com¬ 
bined  cycle  unit,  which  produces  elec- 
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trie  power  for  purposes  of  sale  or  ex¬ 
change,  and— 

(i)  Has  the  design  capability  of  con¬ 
suming  any  fuel  (or  mixture  thereof) 
at  a  fuel  heat  input  rate  of  100  million 
Btu’s  per  hour  or  greater:  or 

(ii)  Is  in  a  combination  of  two  or 
more  electric  generating  units  which 
are  located  at  the  same  site  and  which 
in  the  aggregate  have  a  design  capabil¬ 
ity  of  consuming  any  fuel  (or  mixture 
thereof)  at  a  fuel  heat  input  rate  of 
250  million  Btu’s  per  hour  or  greater. 

(iii)  As  used  herein,  the  term  “elec¬ 
tric  generating  unit”  does  not  in¬ 
clude— 

(A)  any  electric  generating  unit  sub¬ 
ject  to  the  licensing  jvuisdiction  of  the 
Nuclear  Regulatory  Commission:  and 

(B)  any  cogeneration  facility,  less 
than  half  of  the  annual  electric  pow'er 
generation  of  which  is  sold  or  ex¬ 
changed  for  resale. 

(10)  “Electric  region”— The  follow¬ 
ing  is  a  list  of  electric  regions  for  use 
with  regard  to  this  Part.  The  regions 
are  identified  by  FERC  Power  Supply 
areas  as  authorized  by  section  202(a) 
of  the  Federal  Power  Act  except 
where  noted. 

(i)  Each  grouping  meets  one  or  more 
of  the  following  criteria: 

(A)  Existing  centrally-dispatched 
pools  and  hourly  power  brokers; 

(B)  Systems  with  joint  planning  and 
construction  agreements; 

(C)  Systems  with  coordination  agree¬ 
ments  in  the  areas  of— 

(1)  Generation  reserve  and  system 
reliability  criteria, 

(2)  Capacity  and  energy  exchange 
policies. 

( J)  Maintenance  scheduling, 

(4)  Emergency  procedures  for  deal¬ 
ing  with  capacity  or  fuel  shortages; 

(D)  Systems  within  the  same  Nation¬ 
al  Electric  Council  (NERO  region 
with  historical  coordination  policies. 

(11)  The  Power  Supply  Areas  (PSA’s), 
referred  to  in  the  definition  of  electric 
regions,  were  first  defined  by  the  Fed¬ 
eral  Power  Commission  in  1936.  The 
most  recent  reference  to  them  is  given 
in  the  1970  National  Power  Survey. 
Vol.  I,  Pg.  1-3-16.  In  cases  where  you 
find  an  ambiguity  in  a  regional  assign¬ 
ment,  you  shall  consult  with  ERA  for 
an  ofheial  determination. 

(iii)  ELECTRIC  REGION  GROUP¬ 
INGS. 

DOE  (FERC)  potoer 
supply  areas 

(A).  Allegheny  Power  7.  except  Duquesne 
System  (APS)  Light  Company 

<B).  American  Electric  Entire  AEP  System 
Power  System 
(AEP) 

(C).  New  England  1,  2 

Planning  Pool 
(NEPOOL) 

(D>.  New  York  3.4 

Planning  Pool 
(NYPP) 
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(E).  Pennsylvania- 

5.6 

New  Jersey- 
Maryland 
Interconnection 
(PJM) 

(F).  Commonwealth 

14 

Edison  Company 
(G).  Florida 

24 

Coordination  Group 
(FCG) 

(H).  Middle  South 

25 

Utilities 
(I).  Southern 

22.  23 

Company 
( J).  Gulf  States 

35 

Group 

(K).  Tennessee  Valley 

20 

Authority  (TVA) 

(L).  Virginia-Carolina 

18,21 

Group  (VACAR) 

(M).  Central  Area 

Cleveland  Electric 

Power  Coordination 

Illuminating 

Group  (CAPCO) 

Company,  Toledo 

(N).  Cincinnati, 

Edison  Company. 
Ohio  Eklison 
Company 
Duquesne  Light 
Company 

Cincinnati  Gas  and 

Columbus.  Dayton 

Electric  Company. 

Group  (CCD) 

Columbus  and 

(O).  Kentucky  Group 

Southern  Ohio 
Electric  Company. 
Dayton  Power  and 
Light  Company 

19 

(P).  Indiana  (3roup 

Indiana  Utilities 

(Q).  Illinois-Missouri 

except  AEP 

15. 40 

Group  (ILLMO) 

(R).  Michigan  Electric 

11 

Coordinated 

Systems  (MECS) 

(S).  Wisconsin-Upper 

13 

Michigan  Group 
(WUMS) 

(T).  Mid-Continent 

16. 17.  26.  27.  28 

Area  Power  Pool 
(MAPP) 

(U).  Missouri-Kansas 

29.  24 

Group  (MOKAN) 
(V).  Oklahoma  Group 

33,  36 

(W).  Texas 

37,  38 

Interconnected 
Systems  (TIS) 

(X).  Rocky  Mountain 

31,32 

Power  Pool  (RMPP) 
(Y).  Northwest  Power 

30.  41.  42.  43,  44.  45 

Pool  (NWPP) 

(Z).  Arizona-New 

39. 48  within 

Mexico  Group 

Arizona 

(AA).  Southern 

47. 48  in  Nevada  and 

Califomia-Nevada 

California 

(BB).  Northern 

46 

Califomia-Nevada 
(CC).  Alaska 

49 

(11)  “Electric  utility”  means  any 
person,  including  any  affiliate,  or  Fed¬ 
eral  agency,  who  sells  electric  power. 

(12)  “ERA”  means  the  Economic 
Regulatory  Administration  of  the  De¬ 
partment  of  Energy. 

(13)  “Facility”  means  an  electric 
powerplant  or  major  fuel-burning  in¬ 
stallation. 

(14)  “FERC”  means  the  Federal 
Energy  Regulatory  Commission. 

(15)  “Installation”  means  “major 
fuel-burning  installation.” 


(16)  “Fuel  heat  input  rate”  means 
the  hourly  fuel  feed  rate  multiplied  by 
the  gross  heating  value  of  the  fuel  at 
60  degrees  F.  The  rate,  expressed  in 
millions  of  Btu’s  per  hour,  measures 
the  maximum  capacity  of  the  unit  and 
is  not  related  to  the  rate  of  actual  use. 
The  fuel  input  rate  also  reflects  the 
highest  rate  which  can  be  attained  in 
the  unit  among  the  various  rates  asso¬ 
ciated  with  the  different  fuel  capabili¬ 
ties  of  the  unit. 

(17)  “Main  steam  drum”  means  the 
drum  in  the  boiler  where  the  process 
of  steam  separation  occurs. 

(18)  “Main  steam  drum  in  place” 
means  that  the  main  steam  drum  has 
been  lifted  to  and  hung  on  the  field- 
erected  boiler,  so  that  the  main  steam 
drum  is  blocked  or  braced  in  place. 

(19)  “Major  fuel-burning  installa¬ 
tion,”  means  a  stationary  unit  consist¬ 
ing  of  a  boiler,  which— 

(i)  Has  a  desigm  capability  of  con¬ 
suming  any  fuel,  or  mixture  thereof, 
at  a  fuel  heat  input  rate  of  100  million 
Btu’s  per  hour  or  greater; 

(ii)  Is  in  a  combination  of  two  or 
more  such  units  which  are  located  at 
the  same  site  and  which  in  the  aggre¬ 
gate  have  a  design  capability  of  con¬ 
suming  any  fuel,  or  mixture  thereof, 
at  a  fuel  heat  input  rate  of  250  million 
Btu's  per  hour  or  greater. 

(iii)  "Major  fuel-burning  installa¬ 
tion”  does  not  include— 

(A)  Any  electric  powerplant;  or 

(B)  Any  pump  or  compressor  used 
solely  in  connection  with  the  produc¬ 
tion,  gathering,  transmission,  storage, 
or  distribution  of  gases  or  liquids,  but 
only  if  there  is  certification  to  ERA  of 
such  use. 

(C)  Steam  generators  for  crude  oil 
recovery. 

(20)  “MF’BI”  means  “major  fuel 
burning  installation.” 

(21)  “Mixture”  when  used  in  relation 
to  fuels  used  in  a  unit  means  a  mix¬ 
ture  of  petroleum  or  natural  gas  and 
an  alternate  fuel,  or  a  combination  of 
such  fuels  used  simultaneously  or  al¬ 
ternately  in  such  unit. 

(22)  “Nonrecoverable  outlays”  are 
those  expenditures  you  have  made  for 
your  transitional  facility,  as  of  Novem¬ 
ber  9,  1978,  which  could  not  be  used  in 
the  construction  or  operation  of  a  fa¬ 
cility  to  bum  an  alternate  fuel,  includ¬ 
ing  any  expenditures  you  would  be  re¬ 
quired  to  make  as  a  result  of  cancel¬ 
ling  contracts  signed  prior  to  Novem¬ 
ber  9,  1978.  In  determining  nonreco¬ 
verable  outlays,  you  must  select  the 
method  which  results  in  the  least 
amount  of  nonrecoverable  outlays. 
The  following  items  are  to  be  excluded 
from  nonrecoverable  outlays: 

(i)  Reimbursements  from  selling  or 
salvaging  equipment  or  appurtenances 
associated  with  the  petroleum/gas 
boiler  system;  and 


(ii)  Expenditures  for  equipment  or 
appurtenances  which  can  be  used  else¬ 
where  by  the  owner  or  operator  of  the 
powerplant  or  installation. 

(23)  “Operational"  means  that  a  unit 
is  used  and  useful,  has  completed  its 
testing  phase  and  is  producing  a  prod¬ 
uct  or  providing  a  service  on  a  continu¬ 
ing  basis. 

(24)  “Person”  means— 

(i)  Any  individual  corporation,  com¬ 
pany,  partnership,  association,  firm, 
institution,  society,  trust.  Joint  ven¬ 
ture.  or  joint  stock  company; 

(ii)  Any  State,  the  District  of  Colum¬ 
bia,  Puerto  Rico,  and  any  territory  or 
possession  of  the  United  States; 

(iii)  Any  agency  or  instrumentality 
(including  any  municipality)  thereof; 
or 

(iv)  A  parent  and  the  consolidated 
and  unconsolidated  entities  (if  any) 
which  it  directly  or  indirectly  controls. 

(25)  “Powerplant”  means  “electric 
powerplant.” 

(26)  “Reconstruction”  means  refur¬ 
bishment  or  addition  to  a  powerplant 
or  major  fuel-burning  installation, 
since  April  20,  1977,  to  the  extent  that 
the  cost  of  such  refurbishment  or  ad¬ 
dition  equals  or  exceeds  50  percent  of 
the  price  of  a  replacement  unit. 

(27)  “Recoverable  outlays”  are  those 
expenditures  you  have  made  for  your 
transitional  facility,  as  of  November  9, 
1978,  which  could  be  used  in  the  con¬ 
struction  or  operation  of  a  facility  to 
bum  an  alternate  fuel.  The  following 
items  are  to  be  included  as  recoverable 
outlays: 

(i)  Reimbursements  from  selling  or 
salvaging  equipment  or  appurtenances 
associated  with  the  petroleum/gas 
boiler  system;  and 

(ii)  Expenditures  for  equipment  or 
appurtenances  which  can  be  used  else¬ 
where  by  the  owner  or  operator  of  the 
powerplant  or  installation. 

(28)  “Request  for  Classification” 
means  the  formal  request  for  classifi¬ 
cation  of  a  fac'llity  as  “existing”  made 
to  ERA  through  submission  of  appro¬ 
priate  forms  and  other  information 
pertaining  to  eligibility  and  eviden¬ 
tiary  requirements  as  stated  in  these 
regulations  under  this  Part. 

(29)  “Total  projected  project  cost” 
means  total  expenditures,  projected  as 
of  November  9,  1978,  required  to  per¬ 
form  the  feasibility  study,  engineer¬ 
ing,  and  labor  for  the  construction  of 
your  planned  facility,  as  well  as  all  ex¬ 
penditures  required  for  the  purchase 
of  the  boiler  and/or  nonboiler  and  all 
of  its  components,  fuel-handling 
equipment,  pollution  control  equip¬ 
ment.  and  other  appurtenances  neces¬ 
sary  for  the  construction  and  oper¬ 
ation  of  the  facility.  In  calculating  the 
total  projected  project  cost,  expendi¬ 
tures  for  marketing  studies  and  land 
acquisition  must  be  excluded. 
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(30)  “Transitional  facility”  means  a 
facility  which  was  not  operational  on 
April  20,  1977,  but  for  which  a  con¬ 
tract  for  the  construction  or  ac(iuisi- 
tion  was  signed  prior  to  November  9, 
1978. 

(31)  “Turbine  generator  or  combus¬ 
tion  turbine  generator"  means  an  elec¬ 
tric  power-generating  unit  that  is  a 
combination  .of  a  rotary  engine  driven 
by  a  gas  under  pressure  that  is  created 
by  the  combustion  of  any  fuel,  with  an 
electric  power  generator  driven  by  the 
engine. 

Subpart  E — Administrative  Provisions 

§  oliS.2.'>  Purpose  and  scope. 

This  subpart  establishes  the  general 
procedures  that  are  applicable  to  this 
Part. 

§  515.26  Notice  and  public  comment. 

When  ERA  receives  your  properly 
filed  request  for  classification  under 
this  Part,  it  will  publish  a  notice  in  the 
Federal  Register.  ERA  will  provide  in 
the  notice  a  period  of  no  less  than  21 
days  for  interested  persons  to  file  writ¬ 
ten  data,  views  or  arguments.  ERA  will 
not  provide  an  opportunity  for  a 
public  hearing. 

$  513.27  Conferences. 

(a)  You  may  file  a  written  request 
for  a  conference  with  ERA  regarding 
your  request  for  classification.  The  re¬ 
quest  must  be  filed  at  the  address  pro¬ 
vided  in  §  515.35.  ERA  in  its  discretion 
will  decide  whether  to  hold  a  confer¬ 
ence. 

(b)  Actual  notice  of  the  time,  place, 
and  nature  of  the  conference  will  be 
provided  to  the  person  who  requested 
the  conference.  ERA  will  determine 
who  may  attend  a  conference,  but  a 
conference  will  generally  include  only 
the  representative  of  the  person  re¬ 
questing  the  conference,  government 
representatives,  and  other  persons  re¬ 
quested  by  the  person  requesting  the 
conference. 

(c)  When  ERA  convenes  a  confer¬ 
ence  in  accordance  with  this  section, 
any  person  invited  may  present  views 
as  to  the  issue  or  issues  involved.  You 
may  submit  documentary  evidence  at 
the  conference.  ERA  will  not  normally 
have  a  transcript  of  the  conference 
prepared  but  may  do  so  at  its  discre¬ 
tion.  However,  a  summary  of,  major 
points  discussed  will  be  prepared  by 
ERA  and  placed  in  the  public  record 
with  confidential  material  deleted. 

(d)  Because  a  conference  is  solely  for 
the  exchange  of  view's  incident  to  a  re¬ 
quest  for  classification,  ERA  will  not 
prepare  a  transcript,  issue  a  final 
report  or  finding  unless  ERA  in  its  dis¬ 
cretion  determines  that  it  would  be  ad¬ 
visable. 


§  315.28  .\ppearance  before  ERA. 

(a)  A  person  may  participate  in  any 
proceeding  described  in  this  Part  on 
his  own  behalf  or  by  a  duly  authorized 
representative.  Any  request  for  classi¬ 
fication  filed  by  a  duly  authorized  rep¬ 
resentative  must  contain  a  statement 
by  such  person  certifying  that  he  is  a 
duly  authorized  representative.  Falsifi¬ 
cation  of  the  certification  will  subject 
the  person  to  the  sanctions  stated  in 
18  U.S.C.  1001. 

(b)  ERA  may  deny,  temporarily  or 
permanently,  the  privilege  of  partici¬ 
pating  in  conferences,  including  oral 
presentations,  to  any  individual  who  is 
found  by  ERA: 

(1)  To  have  made  false  or  misleading 
statements,  either  orally  or  in  writing; 

(2)  To  have  filed  false  or  materially 
altered  documents,  affidavits  or  writ¬ 
ings; 

(3)  To  lack  the  specific  authority  to 
represent  the  person  seeking  an  ERA 
action;  or 

(4)  To  have  disrupted  or  to  be  dis¬ 
rupting  a  proceeding. 

§  513.29  Computation  of  time. 

(a)  Days.  (1)  When  ERA  computes 
time  in  days  under  these  regulations, 
ERA  will  not  include  the  day  of  the 
act  (or  default)  from  which  a  period  of 
time  begins  to  run.  ERA  will  include 
the  last  day  of  the  period,  unless  it  is  a 
Saturday.  Sunday  or  Federal  legal 
holiday,  in  which  case  the  period  runs 
until  the  end  of  the  next  normal  work¬ 
ing  day  that  is  not  a  Federal  legal  holi¬ 
day. 

(2)  E31A  shall  exclude  Saturdays, 
Sundays  or  intervening  Federal  legal 
holidays  from  its  computation  of  time 
when  the  period  of  time  allowed  or 
prescribed  in  the  regulations  is  7  days 
or  less. 

(b)  Additional  time  after  service  by 
mail 

Whenever  ERA  serves  by  mail  a  de¬ 
cision.  notice,  interpretation  or  other 
docttment,  which  may  specify  a  time 
period  for  you  to  perform  an  act,  re¬ 
frain  from  performing  an  act,  or  com¬ 
mence  a  proceeding,  you  may  add  3 
days  to  the  period  prescribed. 

5  515.30  Service. 

(a)  ERA  will  serve  all  decisions  per¬ 
sonally  or  by  certified  mail  unless  oth¬ 
erwise  provided  in  these  regulations. 
All  other  documents  will  be  sent  by 
ERA  by  first  class  mail. 

(b)  ERA  will  consider  service  upon 
your  duly  authorized  representative  to 
be  ser\’ice  upon  you. 

(c)  Service  by  mail  is  effective  upon 
mailing.  ERA  will  consider  official 
United  States  postal  receipts  from  cer¬ 
tified  mailing  as  prima  facie  evidence 
of  service. 


§  31.5.31  General  Tiling  requirements. 

(a)  Where  to  submit.  You  must  file 
your  request  for  classification  with 
ERA  at  the  address  provided  in  Sec¬ 
tion  515.35. 

(b)  When  to  submit.  Submit  your  re¬ 
quest  for  classification  under  the  pro¬ 
visions  of  this  Part  on  or  before  June 
8.  1979. 

(c)  Number  of  copies.  You  should 
submit  four  copies  of  your  request  for 
classification. 

(d)  Completed  Filing.  (1)  Your  re¬ 
quest  for  classification  is  considered  to 
be  filed  when  you  have  submitted  four 
copies  of  your  request  and  any  re¬ 
quired  supporting  documentation,  and 
it  has  been  accepted  by  ERA.  If  for 
any  reason  your  request  for  classifica¬ 
tion  is  not  acceptable.  ERA  will  notify 
you  within  42  days  (6  weeks)  from  the 
date  of  receipt  of  any  deficiencies  or 
defects  contained  in  your  request. 

(2)  If  ERA  requests  other  documents 
or  additional  information  from  you. 
these  will  be  considered  to  be  filed 
upon  receipt  unless  ERA  advises  you 
to  the  contrary  within  a  reasonable 
time. 

(e)  Signing  and  Attestation.  (1)  If 
you  file  a  request  for  classification 
under  this  Part  on  behalf  of  a  compa¬ 
ny  or  corporation,  a  duly  authorized 
official  of  that  company  or  corpora¬ 
tion  must  attest  in  writing  as  to  the 
accuracy  of  all  of  the  facts  and  state¬ 
ments  contained  in  that  request. 

(2)  If  you  file  a  request  for  classifica¬ 
tion  under  this  Part  on  behalf  of  a 
subsidiary  of  a  company  or  corpora¬ 
tion,  duly  authorized  official  of  both 
the  controlling  or  parent  company  or 
corporation  and  its  subordinate  or  sub¬ 
sidiary  company  or  corporation  must 
attest  in  writing  as  to  the  accuracy  of 
all  facts  and  statements  contained  in 
that  request. 

(3)  If  you  file  a  request  for  claissifica- 
tion  under  this  Part  on  behalf  of  an 
entity  other  than  a  company  or  corpo¬ 
ration,  a  duly  authorized  official  of 
that  entity  must  attest  in  writing  as  to 
the  accuracy  of  all  of  the  facts  and 
statements  contained  in  that  request. 

(4)  All  requests,  comments,  attesta¬ 
tions  or  other  documents  filed  under 
this  Part  by  a  duly  authorized  repre¬ 
sentative.  as  defined  by  §  515.20(c)(8), 
must  contain  the  written  attestation 
by  that  person  that  he  is  a  duly  au¬ 
thorized  representative  and  state  the 
basis  for  his  authority. 

(f)  Labeling.  You  should  clearly 
label  any  request  for  classification  or 
other  document  that  you  file  with 
ERA,  as  “Request  for  Classification  as 
an  Existing  facility”  both  on  the  doc¬ 
ument  and  on  the  outside  of  the  enve¬ 
lope  in  which  the  document  is  trans¬ 
mitted. 

(g)  Obligation  to  Supply  Informa¬ 
tion  When  You  File  a  Request  for  Clas¬ 
sification,  and  Other  Documents  Rele- 
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vant  Thereto.  You  are  under  a  con¬ 
tinuing  obligation  during  the  proceed¬ 
ing  to  provide  the  ERA  with  any  new 
or  newly  discovered  information  con¬ 
cerning  significantly  changed  circum¬ 
stances  relevant  to  the  facility. 

(h)  Request  for  confidential  treat¬ 
ment.  (l)(i)  If  you  wish  to  file  a  docu¬ 
ment  with  ERA  claiming  that  some  or 
all  of  the  information  contained  in  the 
document  is  exempt  from  the  manda¬ 
tory  public  disclosure  requirements  of 
the  FYeedom  of  Information  Act  (5 
U.S.C.  552  as  amended)  or  is  otherwise 
exempt  by  law  from  public  disclosure, 
and  if  you  wish  to  request  ERA  not  to 
disclose  such  information,  you  must 
comply  with  the  Department  of  Ener¬ 
gy's  Freedom  of  Information  Regula¬ 
tions  set  forth  in  10  CFR  Part  1004  (44 
FR  1908,  January  8,  1979). 

(2)  ERA  retains  the  right  to  make  its 
own  determination  with  regard  to  any 
claim  of  confidentiality.  Notice  of  the 
decision  by  ERA  to  deny  such  claim,  in 
whole  or  in  part,  and  an  opportunity 
to  respond  will  be  given  to  the  person 
claiming  confidentiality  of  informa¬ 
tion  no  less  than  48  hours  prior  to  the 
public  disclosure  of  such  information. 

(3)  This  subsection  does  not  apply 
where  information  is  being  submitted 
on  an  ERA  form  which  contains  its 
own  instructions  as  to  requests  for 
confidential  treatment  of  information 
provided. 

(4)  Each  request  for  ERA  action 
must  be  submitted  as  a  separate  docu¬ 
ment,  even  if  the  request  deals  with 
the  same  or  a  related  issue,  act  or 
transaction,  or  is  submitted  in  connec¬ 
tion  with  the  same  proceeding. 

§  51.7.32  Extension  of  time. 

ERA  may,  in  its  discretion,  provide 
an  extension  of  time  to  file  a  request 
for  cla.ssification  if  you  can  show  good 
cause  for  the  extension.  You  should 
submit  your  request  for  an  extension 
by  June  8.  1979. 

§  51.7.33  Effective  date  of  decision. 

Any  decision  issued  by  ERA  under 
this  Part  is  effective  on  the  date 
issued  against  all  persons  having 


actual  notice  of  it.  Such  decision  is 
deemed  to  be  issued  on  the  date  it  is 
signed  by  an  authorized  representative 
of  ERA,  unless  the  decision  or  other 
determination  states  otherwise. 

§  515.34  Order  of  precedence. 

If  there  is  any  conflict  or  inconsis¬ 
tency  between  the  provisions  of  this 
subpart  and  any  other  provision  of 
this  Part,  the  provisions  of  this  sub¬ 
part  shall  control  as  it  relates  to  classi¬ 
fications  of  Transitional  Facilities, 
ERA  determinations  on  requests  for 
classification  that  are  received  by  ERA 
on  or  before  June  8,  1979,  shall  be 
made  on  the  basis  of  this  Revised 
Rule,  or  upon  the  Final  Rule  where 
the  application  of  the  Final  Rule 
would  result  in  a  more  favorable  dispo¬ 
sition  of  your  request. 

§  515.35  Addresses  for  Tiling  documents 
with  the  ERA. 

All  requests,  reports,  ERA  forms, 
written  communications  or  other  doc¬ 
uments  are  to  be  filed  with  the  Assist¬ 
ant  Administrator  for  Fuels  Regula¬ 
tion,  Economic  Regulatory  Adminis¬ 
tration,  Attention:  Office  of  Public 
Hearing  Management,  2000  M  Street, 
N.W..  Washington,  D.C.  20461. 

§  515.36  Office  of  Public  Information. 

The  Office  of  Public  Information 
(2000  M  Street,  N.W.,  Washington, 
D.C.,  Room  B-llO)  is  available  for 
public  inspection  of  documents  and 
copying  of  the  following  information: 

(a)  A  list  of  all  persons  who  have 
filed  a  request  for  classification  for 
designation  as  existing  facilities. 

(b)  Each  decision  on  a  request  for 
classification  which  will  contain  a 
statement  setting  forth  the  relevant 
facts  and  legal  basis  of  each  decision, 
with  confidential  information  deleted, 
as  well  as  written  comments  received 
from  interested  persons  in  connection 
with  a  request. 
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